FPA 202(c) Temporary Connection and Exchange of Facilities during Emergency

(1)

)

3)

(4)

)

During the continuance of any war in which the United States is engaged, or whenever the Commission
determines that an emergency exists by reason of a sudden increase in the demand for electric energy, or
a shortage of electric energy or of facilities for the generation or transmission of electric energy, or of
fuel or water for generating facilities, or other causes, the Commission shall have authority, either upon
its own motion or upon complaint, with or without notice, hearing, or report, to require by order such
temporary connections of facilities and such generation, delivery, interchange, or transmission of electric
energy as in its judgment will best meet the emergency and serve the public interest. If the parties affected
by such order fail to agree upon the terms of any arrangement between them in carrying out such order,
the Commission, after hearing held either before or after such order takes effect, may prescribe by
supplemental order such terms as it finds to be just and reasonable, including the compensation or
reimbursement which should be paid to or by any such party.

With respect to an order issued under this subsection may result in a conflict with a requirement of any
Federal, State or local environmental law or regulation, the Commission shall ensure that such order
requires generation, delivery, interchange, or transmission of electric energy only during hours necessary
to meet the emergency and serve the public interest, and, to the maximum extent practicable, is consistent
with any applicable Federal, State, or local environmental law or regulation and minimizes any adverse
environmental impacts.

To the extent any omission or action taken by a party, that is necessary to comply with an order issued
under this subsection, including any omission or action taken to voluntarily comply with such order,
results in noncompliance with, or causes such party to not comply with, any Federal, State, or local
environmental law or regulation, such omission or action shall not be considered a violation of such
environmental law or regulation, or subject such party to any requirement, civil or criminal liability, or
a citizen suit under such environmental law or regulation.

(A) An order issued under this subsection that may result in a conflict with a requirement of any Federal,
State, or local environmental law or regulation shall expire not later than 90 days after it is issued. The
Commission may renew or reissue such order pursuant to paragraphs (1) and (2) for subsequent periods,
not to exceed 90 days for each period, as the Commission determines necessary to meet the emergency
and serve the public interest.

(B) In renewing or reissuing an order under subparagraph (4), the Commission shall consult with the
primary Federal agency with expertise in the environmental interest protected by such law or regulation,
and shall include in any such renewed or reissued order such conditions as such Federal agency
determines necessary to minimize any adverse environmental impacts to the extent practicable. The
conditions, if any, submitted by such Federal agency shall be made available to the public. The
Commission may exclude such a condition from the renewed or reissued order if it determines that such
condition would prevent the order from adequately addressing the emergency necessitating such order
and provides in the order, or otherwise makes publicly available, an explanation of such determination.
If an order issued under this subsection is subsequently stayed, modified or set aside by a court pursuant
to section 8251 of this title or any other provision of law, any omission or action previously taken by a
party that was necessary to comply with the order while the order was in effect, including any omission
or action taken to voluntarily comply with the order, shall remain subject to paragraph (3).
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205.370 Applicability

Sections 202(c) and 202(d) of the Federal Power Act are applicable to any “entity” which owns or operates electric
power generation, transmission or distribution facilities. An “entity” is a private or public corporation (utility), a
governmental agency, a municipality, a cooperative or a lawful association of the foregoing. Under this section,
the DOE has the authority to order the temporary connection of facilities, or the generation or delivery of
electricity, which it deems necessary to alleviate an emergency. Such orders shall be effective for the time
specified and will be subject to the terms and conditions the DOE specifies. The DOE retains the right to cancel,
modify or otherwise change any order, with or without notice, hearing, or report. Requests for action under these
regulations will be accepted from any “entity,” State Public Utility Commission, State Energy Agency, or State
Governor. Actions under these regulations also may be initiated by the DOE on its own motion. Orders under this
authority may be made effective without prior notice.

205.371 Definition of emergency

“Emergency,” as used herein, is defined as an unexpected inadequate supply of electric energy which may result
from the unexpected outage or breakdown of facilities for the generation, transmission or distribution of electric
power. Such events may be the result of weather conditions, acts of God, or unforeseen occurrences not reasonably
within the power of the affected “entity” to prevent. An emergency also can result from a sudden increase in
customer demand, an inability to obtain adequate amounts of the necessary fuels to generate electricity, or a
regulatory action which prohibits the use of certain electric power supply facilities. Actions under this authority
are envisioned as meeting a specific inadequate power supply situation. Extended periods of insufficient power
supply as a result of inadequate planning or the failure to construct necessary facilities can result in an emergency
as contemplated in these regulations. In such cases, the impacted “entity” will be expected to make firm
arrangements to resolve the problem until new facilities become available, so that a continuing emergency order
is not needed. Situations where a shortage of electric energy is projected due solely to the failure of parties to
agree to terms, conditions or other economic factors relating to service, generally will not be considered as
emergencies unless the inability to supply electric service is imminent. Where an electricity outage or service
inadequacy qualifies for a section 202(c) order, contractual difficulties alone will not be sufficient to preclude the
issuance of an emergency order.

205.372 Filing Procedures. Copies of all documents also shall be served on:
(a) The Federal Energy Regulatory Commission;

(b) Any State Regulatory Agency having responsibility for service standards, or rates of the “entities” that are
affected by the requested order;

(c) Each “entity” suggested as a potential source for the requested emergency assistance;
(d) Any “entity” that may be a potential supplier of transmission services;

(e) All other “entities” not covered under paragraphs (c) and (d) of this section which may be directly affected
by the requested order; and

(f) The appropriate Regional Reliability Council.

205.373 Application Procedures. Every application for an emergency order shall set forth the information set
forth in this provision, including for example (e) A description of the situation and a discussion of why this is an
emergency, including any necessary background information. This should include any contingency plan of the
applicant and the current level of implementation and (f) A showing that adequate electric service to firm
customers cannot be maintained without additional power transfers.
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